Frequently Asked Questions (FAQ)
1.  What is the difference between procurement contracts and assistance instruments?

“Procurement Contracts” are used when the Government is acquiring (by purchase, lease, or barter) supplies, services or property for the direct benefit or use of the United States Government.  In accordance with 31 U.S.C. 6303, procurement contracts are the appropriate legal instruments for acquiring such property or services.
 “Assistance Instruments” are used when the Government transfers of a thing of value to a recipient to carry out a public purpose of support or stimulation authorized by a law of the United States.  Grants and cooperative agreements are examples of legal instruments used to provide assistance

2.  What is the difference between a grant and a cooperative agreement?

“Grant”.  A legal instrument which, consistent with 31 U.S.C. 6304, is used to enter into a relationship:

(a) Of which the principal purpose is to transfer a thing of value to the recipient to carry out a public purpose of support or stimulation authorized by a law of the United States, rather than to acquire property or services for the Department of Defense's direct benefit or use.
(b) In which substantial involvement is not expected  between the Department of Defense and the recipient when carrying out the activity contemplated by the grant.

“Cooperative Agreement”.  A legal instrument which, consistent with 31 U.S.C. 6305, is used to enter into a relationship similar to a grant, except that substantial involvement is expected between the Government and the recipient when carrying out the activity contemplated. 
3.  Do acquisition regulations apply to Department of Defense grants and cooperative agreements?

No.  Unless otherwise specified, the Federal Acquisition Regulation (FAR)(48 CFR Parts 1-53), the Defense Federal Acquisition Regulation Supplement (DFARS) (48 CFR Parts 201-270) or DOD Component supplements to the FAR and DFARS applies to grants and cooperative agreements.  Those regulations/policies are specified under the Defense Grant and Agreement Regulatory System (DGARS).
4.  Where are the regulations/policies for grants and cooperative agreements?
The Defense Grant and Agreement Regulatory System (DGARS) is the system of regulatory policies and procedures for the award and administration of DOD Components' assistance and other nonprocurement awards.  DOD Directive 3210.61 established the DGARS, which are located at:  http://www.dtic.mil/whs/directives/corres/html/321006r.htm 
5.  Must a DOD Component have statutory authority to make an assistance award?
Yes, the use of an assistance instrument to carry out a program requires authorizing legislation. That is unlike the use of a procurement contract, for which Federal agencies have inherent, Constitutional authority.
6.   Must the statutory authority specifically mention the use of grants or other assistance instruments?

No, the statutory authority described in §21.410 need not specifically say that the purpose of the program is assistance or mention the use of any type of assistance instrument.  However, the intent of the statute must support a judgment that the use of an assistance instrument is appropriate. 
For example, a DOD Component may judge that the principal purpose of a program for which it has authorizing legislation is assistance, rather than acquisition. The DOD Component could

properly use an assistance instrument to carry out that program, in accordance with 31 U.S.C. chapter 63.
7.  What types of statutory authorities do DOD Components have for the use of assistance instruments?

DOD Components may use assistance instruments under a number of statutory authorities that fall into three categories:

(a) Authorities that statutes provide to the Secretary of Defense.  These authorities generally are delegated by the Secretary of Defense to Heads of DoD Components, usually through DoD directives, instructions, or policy memoranda that are not part of the Defense Grant and Agreement Regulatory System.

Examples of statutory authorities in this category are:

(1) Authority under 10 U.S.C. 2391 to award grants or cooperative agreements to help State and local governments alleviate serious economic impacts of defense program changes (e.g., base openings and closings, contract changes, and personnel reductions and increases).

(2) Authority under 10 U.S.C. 2413 to enter into cooperative agreements with entities that furnish procurement technical assistance to businesses.

(b) Authorities that statutes may provide directly to Heads of DoD Components. When a statute authorizes the Head of a DoD Component to use a funding instrument to carry out a program with a principal purpose of assistance, use of that authority requires no delegation by the Secretary of Defense.

For example, 
(1) 10 U.S.C. 2358 authorizes the Secretaries of the Military Departments, in addition to the Secretary of Defense, to perform research and development projects through grants and cooperative agreements.

(2) 10 U.S.C. 2371 provides authority for the Secretaries of the Military Departments and Secretary of Defense to carry out basic, applied, or advanced research projects using assistance instruments other than grants and cooperative agreements. A Military Department’s use of the authority of 10 U.S.C. 2358 or 10 U.S.C. 2371 therefore requires no delegation by the Secretary of Defense.

(c) Authorities that arise indirectly as the result of statute. For example, authority to use an assistance instrument may result from:

(1) A federal statute authorizing a program that is consistent with an assistance relationship (i.e., the support or stimulation of a public purpose, rather than the acquisition of a good or service for the direct benefit of the Department of Defense). In accordance with 31 U.S.C. Chapter 63, such a program would appropriately be carried out through the use of grants or cooperative agreements. Depending upon the nature of the program (e.g., research) and whether the program statute includes authority for any specific types of instruments, there also may be authority to use other assistance instruments.

(2) Exemptions requested by the Department of Defense and granted by the Office of Management and Budget under 31 U.S.C. 6307, as described in 32 CFR 22.220.

8.  Is there a general statutory authority that applies to the Defense Human Resources Activity (DHRA) Components?

Yes.  The primary statutory authority for DHRA Components is under 10 U.S.C. 2358 authorizes the performance of research and development projects through grants and cooperative agreements.  
9.  What types of research and development projects be undertaken under the authority of 10 U.S.C. 2358?

The appropriate use of grants and cooperative agreements therefore is almost

exclusively limited to the performance of selected basic, applied, and advanced research projects. Development projects nearly always shall be performed by contract or other acquisition transaction because their principal purpose is the acquisition of specific deliverable items.    
10.  Are there other statutory authorities that would apply to specific DHRA Components?

Yes.  Title 10 of the United States Code (U.S.C.) identifies a number of statutory authorities that may be used for specific DHRA Components.  Title 10 USC is located at:  http://uscode.house.gov/download/title_10.shtml 
Other statutory authorities, applicable to the Department of Defense, are located at Title 50 of the United States Code at:  http://uscode.house.gov/download/title_50.shtml
10.  How does identification of a statutory authority under Title 10 or Title 50 of the United States Code, translate to grants and/or cooperative agreements awarded by the DHRA Procurement Support Office (PSO)?

When a DHRA Component identifies what they believe may be an appropriate use of a general or specific statutory authority, an initial briefing should be scheduled with the PSO Grants Officer and the DHRA Office of General Counsel.

11.  Are assistance awards made on a competitive basis?

It is DoD policy to maximize use of competition in the award of grants and cooperative agreements. Grants officers shall use merit-based, competitive procedures to award grants and

cooperative agreements.
(1) 31 U.S.C. 6301(3), which encourages the use of competition in awarding all grants and cooperative agreements.

(2) 10 U.S.C. 2374(a), sets out Congressional policy that any new grant for research, development, test, or evaluation be awarded through merit-based selection procedures.
12.  Can grants or cooperative agreements be negotiated and awarded with a single eligible entity for research and developmental projects?

Yes.  However a Grants Officer shall not award a grant by other than merit-based, competitive procedures to an institution of higher education for the performance of research and development or for the construction of research or other facilities.
13.  Can grants or cooperative agreements be negotiated and awarded with a single eligible entity for other than research projects?
Yes.  In these limited cases, the Component shall prepare a Memorandum for Record – “Supporting a Sole Source Award of a Grant or Cooperative Agreement” to the PSO Grants Officer [INSERT TEMPLATE “LINK” HERE]
14.  If the PSO Grants Officer and General Counsel agree that statutory authority is evident and appropriate, and the eligible types of entities are identified, what are the next steps for the DHRA Component?
(a) The Component will develop Program Guidelines (similar to a Statement of Work/Performance Work Statement) in which the parameters of the statutory authority are defined [INSERT PROGRAM GUIDELINES “LINK” HERE].  

(b) In the event that the proposed effort will be competed, the Component, in conjunction with the PSO Grants Officer, will develop the requirements for a Broad Agency Announcement (BAA).  Note that the use of a BAA, in almost all cases, will result in multiple assistance awards.  This document will define the Government’s intent, to include evaluation factors and all other information that will be pertinent to the eligible entities and other interested parties.  In many cases, the BAA will also identify the funding source, the total ceiling amount for all award(s), and a minimum and maximum amount for individual awards [INSERT BAA TEMPLATE “LINK” HERE].

(c) The Component will prepare and submit a Program Summary to the Catalog of Federal Domestic Assistance (CFDA) at:  https://www.cfda.gov/   Upon approval by the Defense Manpower Data Center (DMDC) and the Office of Management and Budget (OMB), the Program Summary will be assigned a CFDA number and will be published in the CFDA.  The PSO Grants Officer will provide assistance to the Component for this task, but note that this step is the sole responsibility of the DHRA Component.  The Component is also responsible for updating its CFDA Program Summary on an annual basis.


(d) The Grants Officer is responsible for the public synopsis of the BAA at:  http://www.grants.gov/  and all subsequent amendments (as necessary).


(e) All applications submitted in response to the grants.gov website, will be made available electronically to the Grants Officer when the closing date and time for submission has been reached.


(f) Applications (and supporting documents) will be provided to the DHRA Component’s Technical Evaluation Board.  Upon completion of the review board, the Panel Chairman will forward the Component’s recommendations for award.  Note that the PSO Grants Officer is the Final Source Selection Official.


(g) In conjunction with the DHRA Component, the Grants Officer will conduct discussions with the recommended grant recipients.  


(h) Following completion of the discussion sessions, and after tentative agreement to the terms and conditions are reached, the Component will forward funding documents, through eDARTS, to the PSO.  Upon receipt of funding document(s), the awards will be made.

15.  Is the preparation and award process different for a sole source grant or cooperative agreement award?
The award process for sole source grants or cooperative agreements is less burdensome on the Component that a competitive action.  The pre-award requirements for development of a BAA, synopsis in grants.gov and a Technical Evaluation Board is not required.  However, the Component and the Grants Officer are still required to evaluate the sole source application to ensure that it conforms with the requirements set forth in the BAA and the DOD Grant and Agreement Regulations.  The funding and final award steps remain the same as a competitive action.

16.  Who provides for post-award administration of grants and cooperative agreements?
The DHRA Component nominates a Program Officer (similar to a Contracting Officer’s Representative (COR), to serve as a liaison between the Recipient and the Grants Officer and/or Administrative Grants Officer (AGO) on a day-by-day administration.

The Grants Officer will delegate post-award administration of grants and cooperative agreements to a DOD Administrative Grants Officer:
(a) Regional offices of the Office of Naval Research, for grants and cooperative agreements with:
(1) Institutions of higher education and laboratories affiliated with such institutions, to the extent that such organizations are subject to the university cost principles in OMB Circular A-21.11

(2) Nonprofit organizations that are subject to the cost principles in OMB Circular A-122,12 if their principal business with the Department of Defense is research and development.

(b) Field offices of the Defense Contract Management Agency, for grants and cooperative agreements with all other entities, including:

(1) For-profit organizations.

(2) Nonprofit organizations identified in Attachment C of OMB Circular A-122 that are subject to for-profit cost principles in 48 CFR Part 31.

(3) Nonprofit organizations subject to the cost principles in OMB Circular A-122, if their principal business with the Department of Defense is other than research and development.

(4) State and local governments.
17.  What are the post-award administrative responsibilities of the ONRRO or the DCMA?

The primary responsibility of cognizant grants administration offices shall be to advise and assist Grants Officers and Recipients prior to and after award, and to help ensure that recipients fulfill all requirements in law, regulation, and award terms and conditions. Specific functions

include:

(a) Conducting reviews and coordinating reviews, audits, and audit requests. This includes:

(1) Advising Grants Officers on the extent to which audits by independent auditors (i.e., public accountants or Federal auditors) have provided the information needed to carry out their responsibilities. If a recipient has had an independent audit in accordance with OMB Circular A-133, and the audit report disclosed no material weaknesses in the recipient’s financial management and other management and control systems, additional pre-award or closeout audits usually will not be needed.

(2) Performing pre-award surveys, when requested by a Grants Officer, after providing advice described in paragraph (a)(1) of this section.
(3) Reviewing Recipients’ systems and compliance with Federal requirements, in coordination with any reviews and compliance audits performed by independent auditors under OMB Circular A-133, or in accordance with the terms and conditions of the award. 
This includes:
(i) Reviewing Recipients’ financial management, property management, and purchasing systems, to determine the adequacy of such systems.

(ii) Determining that Recipients have drug-free workplace programs, as required under 32 CFR part 26.

(iii) Determining that governmental, university and nonprofit recipients have complied with requirements in OMB Circular A-133, as implemented at 32 CFR 32.26 and 33.26, to have single audits and submit audit reports to the Federal Audit Clearinghouse. If a recipient has not had a required audit, appropriate action must be taken (e.g., contacting the recipient and coordinating with the Office of the Assistant Inspector General for Audit Policy and Oversight (OAIG(P&O)), Office of the Deputy Inspector General for Inspections and Policy, Office of the Inspector General of the Department of Defense (OIG, DoD), 400 Army-Navy Drive, Arlington, VA 22202).

(4) Issuing timely management decisions, in accordance with DoD Directive 7640.2, “Policy for Follow-up on Contract Audit Reports,”13 on single audit findings referred by the OIG, DoD, under DoD Directive 7600.10, “Audits of States, Local Governments, and Non-Profit Organizations.”14

(b) Performing property administration services for Government-owned property, and for any property acquired by a Recipient, with respect to which the Recipient has further

obligations to the Government.

(c) Ensuring timely submission of required reports.

(d) Executing administrative closeout procedures.

(e) Establishing recipients’ indirect cost rates, where the Department of Defense is the cognizant or oversight Federal agency with the responsibility for doing so.

(f) Performing other administration functions (e.g., receiving recipients’ payment requests and transmitting approved payment authorizations to payment offices) as delegated by applicable cross-servicing agreements.
